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OBLIGATIONS TO ACQUIRE OR PRESERVE
PROPERTY WITHOUT SUFFICIENT LEGAL BASIS

ABSTRACT

The article deals with theoretical and practical issues concerning obligations to acquire
and preserve property without sufficient legal grounds. It analyzes the conditions for
the emergence of obligations to acquire and retain property without sufficient legal
grounds, the elements of a conditional obligation (object, subjects, and content), the
relationship with other means of protection in the event of the invalidity of a transaction,
violation of the owner's right to possession, causing damage, etc. The defining feature
of a conditional obligation is the absence of legal grounds for acquiring or retaining
assets gained at someone else's cost. For the sake of legal certainty, it is proposed to
replace the wording “without sufficient legal grounds” with “without legal grounds.” It
is also advisable to supplement Chapter 83 of the Civil Code of Ukraine with the provi-
sion: “in the event of the victim's fault in acquiring or retaining property without legal
grounds, the acquirer shall not be subject to the relevant obligations.” The acquirer's
good faith is irrelevant to the obligation to return the property, but is taken into account
when deciding on compensation for income and expenses. It is specified that the pro-
visions of Chapter 83 of the Civil Code of Ukraine apply: to claims for the return of
property acquired under an invalid transaction, if only one of the parties to the invalid
transaction has performed it; to the owner's claim for the return of property from an-
other person's unlawful possession, if the object is an item that is identified by generic
characteristics or if an item that is identified by individual characteristics has not been
preserved in kind; for the return of performance by one of the parties to the obligation,
for example, if there are no contractual obligations or they have ceased to exist.

Keywords: contract, condictio actio, acquisition of property, preservation of property,
sufficient legal basis, contractual obligation, monetary obligation, lease, non-contractual
obligation, unjust enrichment

JEL Classification: K11, K12, K13, D63

INTRODUCTION

Chapter 83 of the Civil Code of Ukraine (2003) provides for non-contractual obligations
in connection with the acquisition and retention of property without sufficient legal
grounds. According to Part 1 of Article 1212 of the Civil Code of Ukraine, a person who
has acquired property or retained it at the expense of another person (the victim) with-
out sufficient legal grounds (unjust enrichment) is obliged to return the property to the
victim. A person is also obliged to return the property if the basis on which it was ac-
quired subsequently ceased to exist. Obligations stemming from the acquisition or re-
tention of property without a valid legal basis are considered property-related obliga-
tions, relative, non-contractual, protective, and compensatory obligations aimed at pro-
tecting subjective civil rights.

In accordance with Part 3 of Article 1212 of the Civil Code of Ukraine, the provisions of
Chapter 83 also apply to claims for the return of property performed under an invalid
transaction; the owner's claim for the return of property from another person's unlawful
possession; the return of performance by one of the parties to the obligation; reparation
of damages by a person who unlawfully acquired or retained property to the detriment
of another. At the same time, the Civil Code of Ukraine provides for special means of
protection, in particular bilateral restitution (Part 1 of Article 216 of the Civil Code of

DOI: 10.55643/ser.3.57.2025.618

115


https://ser.net.ua/
https://www.fta.org.ua/
https://doi.org/10.55643/ser.3.57.2025.618
https://orcid.org/0009-0003-9610-6378
mailto:yuriy-yurkevych@ukr.net
https://orcid.org/0000-0002-4097-9925
https://creativecommons.org/licenses/by/4.0/
https://creativecommons.org/licenses/by/4.0/

COLTAJIbHO-EKOHOMIYHI BIJHOCVHM B LIMGPOBOMY CYCMILIbCTBI
Tom 3 (57), 2025

Ukraine), vindication (Article 387 of the Civil Code of Ukraine), and compensation for damage (Chapter 82 of the Civil Code
of Ukraine).

Under these conditions, it is important to distinguish between the areas of application of each institution and thereby
promote certainty regarding the application of the provisions of Chapter 83 of the Civil Code of Ukraine. This is important
for the correct choice of the method of protecting rights and the legal qualification of relations.

LITERATURE REVIEW

The issue of legal regulation of obligations to acquire and retain property without sufficient legal grounds has always been
the focus of attention of civil law scholars. This is facilitated by the fact that the regulatory provisions governing these
relations apply irrespective of whether the unjustified acquisition or retention of property resulted from the actions of the
acquirer, the victim, third parties, or was the consequence of an event.

Conditional obligations have been the subject of analysis at the dissertation research level. In particular, it is worth men-
tioning the works of N. V. Berezhnyak (“Obligations to acquire and retain property without sufficient legal grounds in civil
law of Ukraine” — dissertation for the degree of Doctor of Philosophy in Law) (Berezhnyak, 2021), I. E. Berestova (“Obli-
gations to acquire and preserve property without sufficient legal grounds” — dissertation for the degree of Candidate of
Legal Sciences) (Berestova, 2004), I. V. Goncharov (“Civil Law Obligations Arising from Unjust Enrichment (Comparative
Legal Study under the Legislation of Ukraine and the Countries of the European Union)" — dissertation for the degree of
Candidate of Legal Sciences (Goncharov, 2016), S. O. Demenko ("Duties resulting from the possession or acquisition of
property without sufficient legal cause”) — thesis for the degree of Candidate of Legal Sciences (Demenko, 2020). At the
same time, many issues, in particular those concerning the relationship between vindicatory, negatory, obligatory-legal,
and condictio actions, are covered in academic articles in professional publications and in Supreme Court rulings.

AIMS AND OBIJECTIVES

The aim of this article is to undertake a comprehensive examination of the legal institution concerning the acquisition and
retention of property without sufficient legal grounds. To this end, it is necessary to analyze the conditions for the emer-
gence of an obligation to acquire and retain property without sufficient legal grounds, the elements of a conditional obli-
gation (object, subjects, and content), the relationship with other means of protection in the event of the invalidity of a
transaction, violation of the owner's right to possession, causing damage, etc.

METHODS

In the course of studying the problems of legal regulation, the acquisition and retention of property without adequate legal
grounds, the general scientific dialectical-logical method, general methods, special, as well as private scientific methods
were used.

The dialectical method underpinned the entire process of examining the issue, enabling a comprehensive analysis of the
developmental trends within the institution of unjust enrichment, formulate our own vision of the need for its improvement
under the current legislation of Ukraine and propose ways to achieve the specified goals; the methods of analysis and
synthesis served to identify the features of conditional obligations; system-structural analysis was used to clarify the
elements of binding relations that arise as a consequence of acquiring or retaining property without sufficient legal ground;
the hermeneutic-legal method was used in formulating scientific proposals regarding changes and additions to the current
regulatory provisions in Ukraine.

The generalization method provided an opportunity to summarize the results obtained and, on this basis, to substantiate
conclusions and proposals. Using the modeling method, the impact of the proposed changes and additions to the current
legislation of Ukraine on the state of regulation of the studied social relations was predicted. The use of the comparative
law method was necessary to clarify modern concepts and trends in the development of the regulation of relations from
unjust enrichment in the context of reform and recodification.

The choice and use of these methods in the scientific article are sometimes combined in nature, depending on the solution
of specific research tasks.
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RESULTS

Taking into account the legal position of the Supreme Court, the conditions for the emergence of a condictio obligation
are (Table 1):

Table 1. Conditions for the Emergence of Condictio Obligations.

No. Condition Description Example / Case
1 ﬁfﬁel,l:'ssltle?(r; :r:sr:tention of property at an- {/—\v?:;:/oem(:aleczg::stiittiloen) or passive (retention) Receiving money without a sales contract
2 Damage to the injured party chZCtrEﬁZiﬁrézigffyeg;ggiﬁst?éhagiﬁpem The landowner did not receive rent
3 Causal link S:;r;hb; one party corresponds to a loss by Improvements made at the victim’s expense
4 Absence of legal grounds gfct):gtjinbs?(s)irs r:;)tri :r\]/vnership at the time or S;ﬂrr‘cngzcision revoked — property must be

In principle, we can explain it as follows:

1.

Acquisition or preservation of property by one person (the acquirer) at the expense of another (the victim). The
actions of the acquirer can be expressed both passively—retention at the expense of another person—and actively—
the transfer of another person's property into the acquirer's possession, which is not based on a specific title.
Therefore, two types of condictio obligations can be distinguished: 1. as a result of the unjustified acquisition of
property at the expense of another person; 2. as a result of the unjustified preservation of property at the expense
of another person.

Damage in the form of a decrease or failure to increase the property of another person (the injured party). In this
case, it is necessary to talk about the existence of certain economic losses in the property of the victim: on all legal
grounds, the specified property should have been in the property ownership of the victim.

The conditionality of the increase or preservation of property on the part of the acquirer, by reducing or not increasing
it on the part of the victim. In this case, we mean an increase in the value of the acquirer's own property, the addition
of certain improvements to it, leading to an increase in the value of the property, or the preservation of property
that, for any legal reasons, should have been removed from the acquirer's property.

The absence of a legal basis established by law or legal transaction for changing the property status of the parties
from the very beginning of the legal relationship or as a result of its transformation (Decision of the Civil Cassation
Court of the Supreme Court, 2022).

Unjust enrichment or retention of property may result from the conduct of the acquirer of the property (retention of
property that must be returned after termination of the contract); the victim himself (a person mistakenly transfers funds
to another person's account); other persons (performance of obligations to the wrong party); the consequences of an
event (as a result of a strong gust of wind, the property ends up on another person's land). Therefore, for a condictio
obligation to arise, it is the fact of unjustified acquisition or retention that is important, rather than the specific reason why
it occurred (Table 2).

Table 2. Classification of Unjust Enrichment Situations.

Source Situation Applies under Article 1212?
Actions of the acquirer Retaining property after contract termination Yes
Actions of the victim Mistaken money transfer Yes
Actions of a third party Fulfilling an obligation to the wrong person Yes
External events Wind moves property onto another’s land Yes
Legal basis exists Dividends paid per valid company meeting No
Basis ceased to exist The court ruling canceled debt enforcement Yes
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It should be noted that the use of the phrase “without sufficient legal grounds” does not contribute to legal certainty. We
are talking about the acquisition or retention of property without legal grounds.

Condictio is an appropriate means of protection for the return of property that was transferred before the emergence of
contractual obligations, in particular, monetary obligations. Until the owner of the immovable property registers the right
to lease the land plot on which the property is located, the relationship of actual use of the land plot without a lease
agreement and the owner's loss of income in the form of rent is, in essence, conditional. The actual user of a land plot
who, without sufficient legal grounds, retained funds that he was supposed to pay for the use of the land at the expense
of the owner of the land plot, is obliged to return these funds to the owner of the land plot on the basis of Part 1 of Article
1212 of the Civil Code of Ukraine (Resolution of the Grand Chamber of the Supreme Court, 2020). If no agreement was
concluded between the parties, i.e., there is no legal basis for the transfer of funds at the time of their transfer, Article
1212 of the Civil Code of Ukraine applies to the legal relationship. According to the case file, PERSON_2 received from
PERSON_1 funds in the amount of USD 4,200 for the sale of a car that did not belong to him, and subsequently, no
contract of sale for this vehicle was concluded. The court correctly concluded that the defendant had acquired the funds
without legal grounds and reasonably recovered the specified amount in accordance with Article 1212 of the Civil Code of
Ukraine (Decision of the Supreme Court of Cassation, 2019).

A condictio action is an appropriate means of protection if the basis for acquisition has subsequently ceased to exist. For
example, the fact that an enforcement order (on the basis of which funds were recovered from the plaintiff in enforcement
proceedings) was recognized as unenforceable is grounds for the return of funds in accordance with Article 1212 of the
Civil Code of Ukraine (Decision of the Supreme Court of Cassation, 2021). In the event of cancellation of the decision of
the state enforcement service on the collection of enforcement fees by a court decision, such funds shall be refunded on
the basis of Article 1212 of the Civil Code of Ukraine (Decision of the Supreme Court of Cassation, 2018). If public auctions
are declared invalid and property is seized from the winning bidder who paid for the purchased property, the latter has
the right to demand the return of such funds on the basis of Article 1212 of the Civil Code of Ukraine (Resolution of the
Supreme Court, 2020). At the same time, it should be noted that the provisions of Articles 1212-1215 of the Civil Code of
Ukraine on the return of unjustly acquired property cannot be applied when considering the issue of reversal of the
enforcement of a decision (Resolution of the Supreme Court, 2019).

If there is a legal basis for the acquisition of property and it has not ceased to exist, there are no grounds for condictio
claims. For example, if the participants of a company acquired funds in the form of dividends on the basis of a valid
decision of the general meeting, such funds were acquired by the participants of the company on the basis of a legal basis,
therefore they cannot be returned on the basis of Article 1212 of the Civil Code of Ukraine (Resolution of the Supreme
Court, 2018). Funds paid by the debtor as compensation for moral damage on the basis of a court decision that has not
been canceled or changed are not unjustly acquired and are not subject to recovery on the basis of Article 1212 of the
Civil Code of Ukraine (Decision of the Supreme Court of Cassation, 2021). The elements of the obligation to acquire and
preserve property without sufficient legal grounds are the object, subjects, and content.

The object of a conditional obligation can be any property, both individually defined and defined by generic features,
including money. The Grand Chamber of the Supreme Court indicates that the analysis of the norms of Chapter 83 of the
Civil Code of Ukraine shows that the Civil Code of Ukraine does not differentiate the features of the application of a
conditional obligation depending on the generic or individual features of its object and, accordingly, does not limit the
scope of its application exclusively to things defined by generic features. In the event of the impossibility of returning the
property to the owner after a court decision on vindication (Articles 387, 388 of the Civil Code of Ukraine), the rules on
illegal enrichment are applied subsidiary in accordance with Part 3 of Article 1212 of the Civil Code of Ukraine and the
restoration of the violated right of the owner occurs with the application of a conditional claim (Resolution of the Supreme
Court, 2024).

According to Article 1215 of the Civil Code of Ukraine, the following unreasonably acquired assets are not subject to return:
1) wages including payments of a similar nature, such as pensions, state benefits, educational grants, damages for personal
injury, health-related harm or loss of life, and spousal or child support, and other monetary amounts furnished to an
individual to secure minimum living conditions, provided that such payments were made voluntarily by an individual or
legal entity, without accounting errors on their part and in the absence of the acquirer’s bad faith; 2) other types of
property, as may be prescribed by law. For example, property transferred for the performance of an obligation before the
expiration of the performance period (Article 531 of the Civil Code of Ukraine), performed by a person who returned the
debt after the statute of limitations (Article 267 of the Civil Code of Ukraine).

The subjects of the conditional obligation are (Table 3).
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Table 3. Subjects of Condictio Obligation.

Subject Description Note / Judicial Practice

Owns or retains property at the time of litiga-

Acquirer (Debtor) tion

Good faith is not a precondition

Good faith of the victim is relevant in some

Victim (Creditor) The rightful claimant or owner cases

As we can see in Table 3:

1.  The acquirer of property (debtor) - a person who, at the time of the decision on the merits of the case, owns or does
not own property in kind. The Civil Code of Ukraine does not provide for the bad faith of the acquirer of property as
a condition for the return of unjustly acquired or preserved property. The law does not define the fault of the debtor
as a condition for the emergence of conditional obligations. The good faith of the acquirer of property is taken into
account only when satisfying the requirements for the return of income and reimbursement of expenses.

2. The victim (creditor). This is the owner of the property (title holder), who has the right to claim under the obligation.
The Civil Code of Ukraine does not provide for any reservations regarding the good faith or bad faith of the victim.
However, it is worth noting the judicial practice that takes into account the fault of the victim in the emergence of
the grounds for the conditional obligation. When determining whether unjustly acquired funds are subject to return
to the injured person, it should be taken into account that civil legislation acts must comply with the content of
general principles, in particular, good faith. Unjustly acquired funds are not subject to return if the injured person
knows that he has no obligation (no duty) to pay the funds, but makes such a payment because the specified person
behaves inconsistently if he subsequently demands the return of the paid funds (Supreme Court ruling, 2021). It
seems appropriate to supplement the Civil Code of Ukraine with a provision stating that if the acquisition and
preservation of property occurred at the will of the injured person, the acquirer is released from obligations under
the conditional obligation.

The content of the conditional obligation covers the following obligations of the acquirer (Table 4):

Table 4. Content of Conditional Obligation.

No. Provision

The acquirer must return unjustly acquired property in kind or compensate for its value if return is impossible. The value is determined at the
time of case consideration (Art. 1213 CCU).

The obligation arises upon acquisition of property without sufficient legal grounds or upon loss of such grounds (Art. 1212 CCU), and must be

2 fulfilled immediately.

3 There is a judicial opinion that the obligation arises only after the acquirer knew or could have known of the unjust enrichment, depending on
their good faith (Grand Chamber SC, 2024).

4 Compensation for value is applied only when return in kind is impossible (e.g., destruction, transfer, loss). It replaces, not supplements, return
in kind (Rozgon, 2024).

5 The acquirer must compensate all actual or potential income from the property starting from when they knew or should have known of the lack
of legal grounds (Art. 1214(1) CCU).

6 Good faith is a central criterion — based on honesty, openness, and respect for other parties in civil relations. Civil turnover presumes good
faith.

7 A conditional obligation serves to restore property balance when no other legal remedy (contract, tort, statute) is available. It should not over-

burden the acquirer or unjustly enrich the claimant (Constitutional Court, 2025).

8 The acquirer must pay interest for using another's money (Arts. 1214(2), 536 CCU).

The acquirer may claim reimbursement of necessary expenses related to the property from the moment their obligation to return income arises
(Art. 1214(1) CCU).

10 | In case of delay, 3% per annum interest is charged on the overdue amount (Art. 625(2) CCU).

11 | Conditional claims are applicable when unjust enrichment cannot be addressed by vindication, restitution, or compensation for damage.

If only one party performs under an invalid transaction, the return is governed by Art. 1212 CCU; bilateral restitution under Art. 216 CCU applies

12
only if both parties performed.

Example: A buyer transferred UAH 147,250 under an invalid contract. The seller took no action. Return of funds is regulated under Art. 1212

1
3 CCU (Supreme Court Resolution, 2019).

DOI: 10.55643/ser.3.57.2025.618 119


https://ser.net.ua/
https://www.fta.org.ua/

fA

COLTAJIbHO-EKOHOMIYHI BIJHOCVHM B LIMGPOBOMY CYCMILIbCTBI
Tom 3 (57), 2025

We can annotate the data in the table as follows:

1.

Restitution in kind of the unlawfully acquired property shall be made by the acquirer to the victim. In case of
impossibility to return the unjust enrichment to the person from whom it was taken in kind, its value is compensated,
which is determined at the time of consideration by the court of the case on the return of property (Article 1213 of
the Civil Code of Ukraine). Regarding the moment of occurrence of the delay in the fulfillment of the obligation to
return the unjustly acquired property on the basis of Article 1212 of the Civil Code of Ukraine, the Supreme Court of
Ukraine notes that the obligation to return the unjustly acquired property arises for a person directly from the norm
of Article 1212 of the Civil Code of Ukraine on the basis of the fact of acquisition by him of property (funds) without
sufficient legal basis or the fact of the disappearance of the basis for the acquisition of this property (funds)
subsequently. A person must fulfill such an obligation immediately after he has unjustly received the property or
when the grounds for such receipt have ceased to exist (Resolution of the Supreme Court, 2024). In a separate
opinion of the judges of the Grand Chamber of the Supreme Court Pogribny S. O., Korol V. V., Tkach I. V. to this
court decision, the position is substantiated that a person cannot be considered to be obliged to return unjustly
acquired property (in particular, money) until he, acting in accordance with the requirements of business turnover,
with a proper level of reasonableness and prudence, learned or could not learn about the very fact of his unjust
enrichment. When deciding the question of the moment when the acquirer not only learned, but could have learned,
it is necessary to take into account the good faith of the acquirer's behavior (Separate opinion of the judges of the
Grand Chamber of the Supreme Court, 2024). This opinion is quite debatable. If we link the condition with the
knowledge of the acquirer, this will lead to a blurring of a clear criterion - the presence or absence of a legal basis.
Then the subject of the dispute will not be the fact of groundlessness, but the good faith of the acquirer.

Regarding the compensation for the value of unjustly retained property, in the legal literature, there is a position that
these relations are not purely conditional in their content (in a narrow or broad sense) but are associated with the
adoption of special measures instead of returning unjustly retained property due to the impossibility of its return in
kind. The interpretation of Art. 1213 of the Civil Code gives grounds for the conclusion that compensation for the
value of unjustly retained property is applied in the event of establishing the impossibility of returning the property
in kind, which may be associated with the destruction of the thing, its processing, loss, unlawful transfer to a third
party, etc. Compensation for the value of unjustly retained property is a measure that is taken instead of returning
such property in kind, and not together with it (Rozgon, 2024).

The acquirer is obligated to compensate for all income actually received or that could have been received from the
property, starting from the moment they knew or should have known that their possession of the property lacked
sufficient legal grounds (Part 1 of Article 1214 of the Civil Code of Ukraine). The issue of determining the good faith
of the acquirer is important. Good faith is the compliance conduct of parties involved in civil legal relationships in line
with a defined standard of behavior marked by honesty, openness, and consideration for the interests of the
counterpart in the contract or related legal interaction. That is, civil turnover is based on the presumption of good
faith and honesty of participants in civil relations, who have the right to count on such behavior of other participants
that will meet the specified criteria and ideas about honor and conscience. According to the principle of good faith,
parties are obligated to act with honesty and fairness when exercising their rights and fulfilling their contractual
and/or legal obligations. According to the panel of judges, the provisions of Art. 1214 of the Civil Code of Ukraine
allows placing the victim and the person who unjustifiably acquired or retained property on equal terms, since the
victim has the right to restore his property sphere. At the same time, the obligation of unjust enrichment is a general
basis for restoring the property status of persons (restoration of justice) in the absence of other grounds for this, if
the protection of the rights of the person cannot be carried out on the basis of a contract, tort, law, etc. However, it
cannot constitute an unreasonable burden for the defendant and be a source of unjustified additional profits for the
victim. Therefore, for the consideration of a specific case, among other things, the issue of compliance by both the
defendant and the plaintiff with the principle of good faith behavior when applying the provisions of Art. 1214 of the
Civil Code of Ukraine to the disputed legal relationship must be investigated (Resolution of the Constitutional Court
of Ukraine, 2025).

The acquirer is obliged to pay interest for the use of someone else's money (Part 2 of Articles 1214, 536 of the Civil
Code of Ukraine).

The acquirer is entitled to claim compensation for necessary expenses incurred in relation to the property, starting
from the moment they are obliged to return the income derived from it (Part 1 of Article 1214 of the Civil Code of
Ukraine).

120
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In case of delay in the performance of an obligation, in particular regarding the return of unjustly received or saved money
on the basis of Art. 1212 of the Civil Code of Ukraine, 3% per annum of the overdue amount shall be charged in accordance
with Part 2 of Article 625 of the Civil Code of Ukraine (Resolution of the Supreme Court of Ukraine, 2018).

Conditional claims are an appropriate method of protection only in situations where one person is unjustly enriched to the
detriment of another, and cannot be remedied through other, specific legal remedies of protection (vindication, restitution,
compensation for damage). Conditional claims can be brought independently or together with others. Therefore, it is
important to clarify the conditions for distinguishing a conditional claim from claims: on the application of the legal conse-
quences of the invalidity of a transaction (restitution), a vindication claim, and a claim for compensation for damage.

The use of a conditional claim for the return of what was performed under an invalid transaction. In Part 1 of Art. 216 of
the Civil Code of Ukraine provides for the legal consequences of the invalidity of a transaction, bilateral restitution - each
party is obligated to return to the other, in kind, all that was received in execution of the transaction. If such return is
impossible — particularly in cases where the subject of performance consisted of the use of property, completed work, or
services rendered — the party must reimburse the value of what was received, based on the prices applicable at the time
of reimbursement. If only one of the parties to an invalid transaction has performed it, the provisions of Article 1212 of
the Civil Code of Ukraine shall apply to the return of what was performed. According to the materials of the court case, in
confirmation of its obligations under the contract of sale of real estate, the buyer transferred funds to the seller in the
amount of UAH 147,250, which is confirmed by a receipt. However, the seller did not take any action to fulfill the agreement
under the contract, and refused to certify the contract in a notarial manner. The systematic interpretation of paragraph 1
of part 1 of Article 216 of the Civil Code of Ukraine and paragraph 1 of part 3 of Article 1212 of the Civil Code of Ukraine
shows that: (a) the legislator did not provide for the possibility of unilateral restitution; (b) the rules of paragraph 1 of part
1 of Article 216 of the Civil Code of Ukraine apply when bilateral restitution occurs; (c) in the event that only one of the
parties to an invalid transaction has performed it, the provisions of Chapter 83 of the Civil Code of Ukraine shall be applied
to return the performed transaction (Resolution of the Central Committee of the Supreme Court, 2019).

Use of a condictio action to recover property from unlawful possession by another person

According to Art. 387 of the Civil Code of Ukraine, the owner has the right to claim his property from a person who illegally,
without appropriate legal grounds, took possession of it. This is a real-legal method of protection (vindication claim), which
is used in the absence of contractual relations and cases of invalidity of transactions. Money and bearer securities in
physical form cannot be reclaimed from a bona fide acquirer (Art. 389 of the Civil Code of Ukraine).

Considering that a vindication claim is an appropriate method of protection for things defined by individual characteristics,
a condition claim can be a method of protection for things defined by generic characteristics. As already noted above, the
object of a conditional obligation can also be a thing defined by individual characteristics. However, a condition claim
cannot replace a vindication claim. Therefore, it can only be applied in cases where there are no grounds for vindication,
in particular in the case of failure to preserve property in kind.

Use of a conditional claim to recover performance by one of the parties to an obligation

The very wording of the obligation “to acquire, preserve property without legal grounds” literally excludes the possibility
of applying the institution of unjust enrichment to contractual relations. In the event of a dispute regarding the acquisition
of property or its preservation without sufficient legal grounds, the contractual nature of the disputed legal relations
excludes the possibility of the court applying the provisions of Chapter 83 of the Civil Code of Ukraine to them (Decision
of the Supreme Court of Cassation, 2018). Conditional obligations can arise only if the contractual obligations have ceased.
That is, if the party that performed the performance, but did not receive a counter-performance in the amount corre-
sponding to the transferred property (paid funds) and subsequently withdrew from the contract, then it may demand from
the party that violated the contract and did not make a counter-performance, the return of the property (funds) on the
basis of Clause 3, Part 3, Article 1212 of the Civil Code of Ukraine (Resolution of the Supreme Court, 2019).

The expiration of the contract term is not a basis for terminating an obligation that has remained unfulfilled. For example,
after the expiration of the contract term, an unused advance payment transferred for the performance of such a contract
cannot be claimed in accordance with the provisions of Art. 1212 of the Civil Code of Ukraine as unjust enrichment (Decision
of the Supreme Court of Cassation, 2018). In contrast, with the termination of a contract due to the customer’s withdrawal
from such a contract, the payment made as an advance payment loses the characteristics of an advance payment and
becomes property (cash) acquired by the contractor without sufficient legal grounds, which is subject to recovery under
Art. 1212 of the Civil Code of Ukraine.
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In judicial practice, there is a position that a condition claim is an appropriate method of protection in the event that
property is unjustifiably acquired in connection with an obligation (transaction), but not in accordance with its terms. For
example, as established by the courts of previous instances, the basis for the plaintiff's transfer of UAH 18,454,848.76 in
favor of JSC "Ukrtransgaz" was unfounded, that is, without observing the procedure for settling the negative monthly
imbalance established by the Agreement and legislation, the accrual of JSC "Ukrtransgaz" LLC "Lugansk Zbut" of a fee for
commercial balancing services of natural gas for December 2018. Therefore, the accrual of the payment for commercial
balancing services of natural gas for December 2018 to JSC Ukrtransgaz actually occurred outside the conditions stipulated
by the natural gas transportation contract dated 07/25/2017 No. 1707000361. The above indicates that the appellate court
correctly qualified the disputed legal relationship under Art. 1212 of the Civil Code of Ukraine (Resolution of the Supreme
Court, 2021).

This position is debatable, since the funds were transferred on the basis of the contract itself, although in violation of its
terms. In some cases, the legislator himself determines the legal consequences of the transfer of property in violation of
the requirements of the contract within the provisions on a separate contract. For example, in accordance with Part 2, 3
of Art. 670 of the Civil Code of Ukraine, in the event that the seller delivers to the buyer a quantity of goods exceeding
that specified in the contract of sale, the buyer is required to notify the seller accordingly. Should the seller fail to dispose
of the excess goods within a reasonable period following such notification, the buyer shall be entitled to accept the entire
quantity, except as otherwise provided by the contract. If the buyer accepts a quantity of goods exceeding the contractual
agreement, they shall be obliged to pay for the surplus at the contractual price, unless the parties have agreed upon a
different price. Therefore, when property is acquired under the contract, but in violation of its requirements, it is advisable
to use contractual methods of protection.

Use of a condictio action to recover damages from a person who has unlawfully acquired property or re-
tained it at the expense of another person

In this case, it is worth comparing tortious obligations and obligations in connection with the acquisition or retention of
property without valid legal grounds.

1. The basis for compensation is the presence of such elements of a civil offense as: damage; unlawful behavior of its
perpetrator; causal connection between the damage and the unlawful behavior of the perpetrator; fault. In the
absence of at least one of these elements, civil liability does not arise. At the same time, it should be noted that the
Civil Code of Ukraine provides for cases of civil liability in the absence of fault, for example, when causing damage
by a source of increased danger).

2. For conditional obligations, an important fact is the unlawful acquisition (preservation) of property by one person at
the expense of another. Fault is not a mandatory condition. In conditional obligations, the debtor is presumed
innocent until the moment when he learned or should have learned about the unjust enrichment.

3. Compensation for damage is a measure of civil liability for the debtor. Property damage is compensated in full by the
person who caused it (Part 1 of Article 1166 of the Civil Code of Ukraine). The obligation to cause damage ensures
the restoration of the property sphere of the victim, according to the principle of full compensation (return of property
equals the amount of damage). When acquiring or preserving property without sufficient legal grounds, property
damage to the victim is compensated only for the amount by which the debtor became rich. The debtor does not
bear any property losses; he undertakes to return only the property that he unjustly retained, and in cases where
the property can generate income, all income, because they also belong to the property sphere of the victim.
Conditional obligations are aimed at returning unjustly acquired property to the victim; that is, they are aimed at
restoring the previous property status of the parties.

4.  The court is entitled to reduce the amount of compensation for damages caused by an individual, taking into account
their financial circumstances, except in instances where the harm resulted from the commission of a criminal offense
(Part 4 of Article 1193 of the Civil Code of Ukraine). The amount of conditional compensation cannot be changed,
unlike tortious compensation.

The comparative analysis of conditional and tortious obligations shows that these are legal relations that are different in
their legal nature. A person whose rights have been violated has the right to choose a method of protection.
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DISCUSSION

According to Part 1 of Article 316 of the Civil Code of Ukraine, the right of ownership is the legal entitlement of an individual
to possess and control an item (property) at their own discretion, in accordance with the law, irrespective of the will of
others. Pursuant to Article 41 of the Constitution of Ukraine, every person has the right to own, use, and dispose of their
property, as well as the results of their intellectual and creative activity. The right to private property is acquired following
the procedure established by law. Furthermore, no one shall be unlawfully deprived of ownership, and the right to private
property is inviolable. Thus, the “inviolability” of the right of ownership acquires the status of a constitutional principle,
which is reflected in Articles 3 and 321 of the Civil Code of Ukraine. Accordingly, Article 3 of the Civil Code of Ukraine
establishes the principle of the prohibition of deprivation of property rights, except in cases explicitly prescribed by the
Constitution and law, thereby ensuring that owners may use their property in their own interests without the risk of
arbitrary seizure, prohibition, or restriction of use. Therefore, the issue of acquiring or retaining property without sufficient
legal grounds and its legal consequences cannot be ignored by the legislator. Accordingly, mechanisms for protecting
violated, disputed, or unrecognized rights of owners must be established and function effectively. Issues remain debatable
regarding the choice of method for protecting the rights of the injured party and the elements that must be established in
each specific case in order to achieve the goal of legal protection. To this end, it is necessary to develop specific proposals
for amendments and additions to the current regulatory framework, which, in turn, will avoid misinterpretations and reduce
the number of different approaches in judicial practice. The discussion on the regulation of condictio relations is intended
to achieve an effective level and result in the improvement of the regulation regarding the institution of acquisition or
retention of property without sufficient legal grounds in the context of the reform and recodification of the civil legislation
of Ukraine.

CONCLUSIONS

The obligation to acquire or retain property without sufficient legal grounds is protective and compensatory in nature,
aimed at restoring the property status of the injured party by returning the unjustly acquired property or its value.

The defining feature of a condictio obligation is the absence of legal grounds for acquiring or retaining property obtained
to the detriment of another person. For the sake of legal certainty, it is advisable to replace the phrase “without sufficient
legal grounds” with “without legal grounds”.

It is also advisable to supplement Chapter 83 of the Civil Code of Ukraine with the following provision: “in the event of the
victim's fault in acquiring or retaining property without legal grounds, the acquirer shall not be subject to any corresponding
obligations”. The acquirer's good faith is irrelevant to the obligation to return the property, but is taken into account when
deciding on compensation for income and expenses.

The provisions of Chapter 83 of the Civil Code of Ukraine apply:

= to claims for the return of performance under an invalid transaction, if only one of the parties to the invalid transaction
has performed it;

= to the owner's claim for the return of property from another person's unlawful possession, if the object is an item
that is defined by generic characteristics or if an item that is defined by individual characteristics has not been
preserved in kind;

= to the return of performance by one of the parties to an obligation, for example, if there are no contractual obligations
or if they have been terminated.

The obligation to acquire and preserve without sufficient legal grounds, provided for in Chapter 83 of the Civil Code of
Ukraine, and the obligation to compensate for damage, provided for in Chapter 82, differ in their legal nature and conditions
of occurrence. A person whose rights have been violated has the right to choose the method of protection.

Further research should be devoted to the choice of the method of protection of the rights of the injured party and the
elements that must be established in each case to achieve the goal of legal protection. Also, further research should be
aimed at developing proposals for amendments and additions to the current regulatory framework to avoid misinterpreta-
tions and reduce the number of different approaches in judicial practice.
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30BOB'SAI3AHHSA 3 HABYTTA, 3BEPEXXEHHA MAWHA BE3 ﬂOCTATHbOi NMPABOBOI NIACTABMA

Y cTaTTi 34iMCHEHO TEOPETUYHUIA aHani3 i PO3rNsiHYTI MPaKTUYHI acrekTy BiANOBIAANBHOCTI, WO BUHWUKAE Yepe3 HabyTTs
ab0 yTpMMaHHSA MaliHa 6e3 HaneXHWX NpaBoBUX MiacTaB. MpoaHanizoBaHO YMOBU BUHUKHEHHSI 3060B'A3aHHS 3 HabyTT,
36epexeHHsl MalHa 6e3 JocTaTHIX NPaBOBMX MiACTaB; €IEMEHTU KOHAMLINHOrO 3060B'A3aHHS (06'eKT, Cy6'ekTM 1 3MICT),
CMiBBIAHOLLEHHS 3 IHWKXMM CNOCO6aMK 3aXUCTY B pasi HeAiIMCHOCTI NPaBOYMHY, NOPYLUEHHS MPABOMIPHOCTI BflaCHMKa LoA0
BOJOZAIHHSI, 3aMOAISIHHA WKOAM TOWO. BU3HayanbHOK pUcoto KOHAMKUIMHOIO 3060B'S3aHHS € BiACYTHICTb NMPaBOMIpHOI ni-
ACTaBu, sika 6 neriTumisysana HabyTTs abo YTPMMaHHS MaliHa OAHIEl 0Cco60I0 33 paxyHOK iHLIOI. 3 METO NPaBOBOI BU-
3HaYeHOCTi hopMynoBaHHsA «6e3 A0CTaTHLOI NPaBOBOI NiACTaBM» 3anpOrNoOHOBaHO 3aMiHMTK Ha «6e3 NpaBoBOI NiACTaBU».
[JouinbHo Takox aonosHWUTK rnaey 83 LIK YkpaiHu nonoxeHHsIM: «Y BUMaaKy HassBHOCTI BUHM NOTEPNINOro Wwoao HabyTTs
abo 36epexeHHs MaliHa 6e3 3aKOHHMX MiAcTaB BiAnoBiAHI 3060B'A3aHHA B HabyBaya He BMHMKaOTb». [J06pOCOBICHICTb
HabyBaya He Ma€ 3HaYeHHS A5 BUAHUKHEHHS] 060B'SI3KY NOBEPHEHHS MaliHa, OAHAK BPaXOBYETLCS NPU PO3B’A3aHHi MUTaHb
npo BiAWKOAYBaHHA AOX0AIB | BUTpAT. Bu3HaueHo, WO npaBoBe peryntoBaHHs BIAHOCUH, SIKi BUHUKAKOTb YHACMiAOK noBe-
PHEHHS MaliHa abo KoMMeHcaLlii MOro BapTOCTi Y 3B'A3KY 3 BUKOHAHHAM HeAinCHOro npaBoYnHy, 3AiMCHIOETLCS Ha NiACTaBi
nonoxeHb rnaeu 83 LIMBINbHOMO koAeKcy YKpaiHuW, SIKILO TibKM OAHa 3i CTOpPIH HeAiicCHOrO NPaBOoYMHY 3AiCHMNA MOro
BMKOHAHHS; ANs BUTPebyBaHHS MaliHa BNACHUKOM i3 Yy)KOro HE3aKOHHOMO BOOAIHHS, SIKWIO O6’EKTOM € piy, sika BM3Ha-
YyeHa poAoBMMM O3HakaMu abo 3a yMOBM He3bepexxeHHs B HaTypi peui, sika BU3Ha4eHa iHAMBIAyanbHUMKM O3HaKaMu; Ans
NMOBEPHEHHS TOro, Wo 6yno BMKOHAHO OAHIE 3i CTOPIH 3a 3000B'A3aHHAM, HaMpWKNag, SKWO BiACYTHI AOroBipHi 30-
60B’a3aHHs @60 BOHWU MPUMUHUANCS.

KnwouoBi cnoBa: orosip, KOHAMKLUIMHMI MO30B, HabyTTs MaliHa, 36epexxeHHsl MalHa, AOCTaTHs NpaBoBa MiACTaBa,
[loroBipHe 3060B’s13aHHS, rpoLLIOBe 3060B's13aHHS1, OpeHa, HeAoroBipHe 30608 A3aHHsI, 6e3MiACTaBHO HabyTe MaliHO
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